IN THE CIRCUIT COURT OF KANAWHA COUNTY, WEST VERGM

WEST VIRGINIA CONSOLIDATED =~ - Zgi 5
PUBLIC RETIREMENT BOARD, = =
- s gty sy
Petitioner, : : {{. = o
- L Ry e
. - ) - f:-_\' (% i"
v. Civil Action No.: 06-C—2360 = M
(Judge Stucky). - o iR
JERRY ALLEN WEAVER, a hd

retiree of the West Virginia Public

Employees Retirement System,
Respondent.

| ORDER TERMINATING BENEFTTS
- On the 19® day of June, 2007, came the Petitioner, West Virginia Consolidated Publi
Retirement Board, by Executive Diré&or Anne Wernm Lambright and by counsel, . Jeaneen Legato
and came 'Fhe Respondent, Jerry Allen Weaver, Ey counsel, Alexander Macia, pursnant to a hearing
for oral argument on the peﬁtion in the aboiré-captioned case | -

Whereupon, the Court hawing reviewed the pleadings submitied and having beard the

arguments of counsel hereby adopts the following Findings of Fact, Conclusions of Law, and

Ruling:
_ | _ Kindings of .Fact
‘ 1 Respondent, Je@ Allen Weaver, is a retifee of the"'Pt.beic Employees Retirement
System (PERS) He retlred on Ianuary 1, 2006. He has 27 years and 6 months of service and

currently receives a monthly pensmn annmty beneﬁt ' ' -
2. The Petltloner West Virgmla Consolidated Pubhc Retxremant Board, is the statutory

administrafor of various West Virgimia public penswn systems, mcludmg the West Virginia Public




.Employees Retfirement System (PERS);
3. In 1980, the Respondent, Jerry Allen Weaver, was elected to the position of Assessor
for Lincoln County and remained m tha:t posiﬁon, repeatedly winning reslections, unﬂ his retirement
. on January 1, 2006
4. On December 27 2005, Respondent entered a plea of guilty to one felcmy count of
Compl_fracy 10 Buy Votes, a violation of 18 U.S.C. §371. By Order entered on Jatuary 30, 2006 by
John T. bopenhaver Ir., Umted States District Judge, the Respondent was adjudged gmlty of the
felony oﬁ'ense |
5. "'Respondént’ s felony conviction invelved acts committed by him during the yéars of
1990 through 2004. During this time period, the Respoﬁdent was the elected Assessor for Lincoln
County, West Virginia; |
6. The felonious acts committed by the Respondent occt.irred ﬁhile be was an elected
official and a contributing member of the Public Employees Retirement System (PERS);

A 7. On September 18, 2006 Petitioner sent wnf:ten notice to the Respondent informing
him that the Board t;eheved based upon his felony conviction he had rendered Jess than honorable :
service. By letter dated October 25 2006, counsel for Respondent requested that the Petitioner seek_

a judicial determination.as. towhether Respondent had rendered Jess than honorable service; and, .
8. On November 6 2006, counsel for Petitioner filed the Petzrzon of West Virginia .
Consolidated Public Reﬁremem Board for 1 ‘erminatz’on of Benefits. OnMarch 6, 2007, cotmsel for
Petitioner filed Petiﬁoner s Briefin Szgpporrr of Petifion to Terminate Benefifs. On May 15, 2007,
counse} for Respondent filed Memorandim of Law of Jerry Allen Weaver in QOpposition to the
Motion of the West Virginia Con&o!idated Public Rétirement Board fqrA Tgfminaﬁqn of ‘Beneﬁr&.

On June 19, 2007, the Court heard oral arguments on the briefs.




Conclasiony of Law

1. Pursuant to West Virginia Code §5-10A-4, ‘this Court has proper venue and -

jurisdiction over the parties;

2. Pursuant to West \ﬁrginia Code §5-10D-1, the Poﬁtioner; West Virgimia Consolidated
Public Retirement Board, is charged with admunstenng the Public Employees Reétirement System as
well as other various public retirement plans; A

3. Legislative intent regarding the termination of pubic pension benefits for thoso who
perform less than honorable service is clearly expressed in West Virginia Code §3-10A-1, Findings

and declarations, whlch states as foﬂows

“The Legistature finds and declares that every retirement plan instituted and created under the
laws of this state has from the inception thereof contemplated and each now contemplates that
the service rendered by any participating public officer or employee shall at all times be
honorable. The Legslature further finds and declares that honorable service is a condition to
recervmg any pension, annuity, dlsablhty payment or any other benefit under a retirement
plan’

4. Pursuan_t to Wost Virginia Code §5-10A-2(e)(2), “less than honorable service” is

- defined-as a “conviction of a pariicipant of a felony for conduct related to his or her office or

employment which be or she committed whﬂe holding the oﬁice or during the employment”

5. The actions underlying the felony offense to which Respondent pled gullty consututo '

: conduct relaied to his employment and occurred during his employmont
6. At common law, as under West Virginia Code §5-10A-1 through §5-10A-10, “a

public employee’s service must be honorable at all times, and if not, there is a total forfeiture of the

pubfic pension”. West Virginia Public Employees Retirement Svstem v. Dodd, 396 SE2d 725,

(W.Va, 1990);




7. The Supreme Court of West Virginia has previously held that “even without an

express stafutory requirement of honorable public service, it is, of course, axiomatic that one of the

- fundamental purposes of the pensioning of civil servants is to -secure good behévior and the

maintenance of reasonable standards of discipline during service.” “In other words, public service,
compensated at-public expense, is é public trust and necessarily implies faithful service.” Id. at 728;
quotiﬁgFox v. Board of Trustees. 135 S.E.2d 262, also see W.Va. Const. att. I, §2. “Simply put,
pubhc pens:ons unlike pnvate-sector pensions, are prenused i part upon fmthﬁll service of the public
trust; therefore a breach of that trust leads to a forfexture of a public pension.” Id. at 734;

8. A fundamental breach of the public trust occurred when an elected official,
Respondent, feldnious]y engaged in a comspiracy to buy votes during elections in which he was a
candidate; N

9. Respondent’s f‘elony convictionisrelated to his elected position. Respondent became
a member of the West Virginia Public Employees Retirement System (PERS) by virtue of holding an’
_elgcted office and remained a member by repeatedly winning elections. He was IGOnvicted of
cqrrupting many of the elections which tdggered hig eligibility and allowed fof his continued
participation in the public funded pension system (PERS); . |

| 10, Pursuant to West Virginia Code §5-10A-1, et- seq the Respondent Jeny Allen
Weaver has rendered less than honorable service and as a consequence is legally ineligible to recelve.
any benefits as a retirant of the Public Employees Retirement System; and,

11.  Pursuant to-West Virginia Code §5-10A-5 and §5-10A-6, the Petitioner is charged

 with terminating a partlclpant 5 membersh:p and refunding his or her cohtributions phus i interest upon

a _]LdlCLal detenmnatmn that the membﬂr has performed less than honorable seivice.




Ruling

The Court hereby finds that the Respondent, Jerry Allen Weaver, has rendered Jess than
honorable service as defined by West Virginia Code §5—10A-2(e)(2). It is ORDERED and
A._DJU})GED that Respondent’s, Jerry Allen -Weaver’s, membership m the Public Employees
Retiremen;c System be terminated .pu.rsuant to West Virginia Code §5-10A-1, et. seq., and that his
past empioyee contributions together with staf:utory mterest be reﬁmded to hnn minus any benefits
he has prewousiy receweci

The Petitzoner is directed to terminate Respondent 5 retirement account and refund
Respondent s employee contributions plus interest minus any benefits he has prewously received.

- The Court nbtés the objection and exception of the Respondent to this ruling.

. Thisis 2 Final Order.

The Court ORDERS ’;he Circuit Clerk of Kanawha County to st.rike this matter from the

- docket and to send a ceriified copy of this Order to all counsel of record.

ENTERED this @ 71'; day-of ' ?JY , , 2007,
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IN THE CIRCUIT COURT OF KANAWHA COUNTY, WEST VIRGINIA

WEST VIRGINIA CONSOLIDATED
PUBLIC RETIREMENT BOARD,

Petitioner,

v. | Civil Action No.: 06-C-2360
' (Judge James C. Stucky)

JERRY ALLEN WEAVER, a

retiree of the West Virginia Public

Employees Retirement System,
Respondent,

CERTIFICATE OF SERVICE

I, Stephanie L. Ojeda, héreby certify that on this 19th day of Octobér, 2007, the foregoing
“Jerry Allen Weaver’s Petition For Appeal” was served upon the following individuals and/or
‘counsel to this action by depositing a true copy thereof in the United States First Class mail,
postage prepaid, and addressed as follows:
~ J. Jeaneen Legato
Counsel to the Board
State Capitol Complex

Building 5, Room 1000
C'har.leston, WV 25305
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